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The Immigration and Naturalization Service appeals the district court’s

grant of habeas relief to Appellee Phong Thanh Nguyen.  

The district court held that § 212(h) of the Immigration and Nationality Act

(“INA”), as amended by § 348(a) of the Illegal Immigration Reform and

Immigrant Responsibility Act of 1996 (“IIRIRA”), violates the equal protection

clause by denying consideration of discretionary relief from deportation to legal

aliens convicted of “aggravated felonies,” but permitting consideration of relief

from deportation to illegal aliens convicted of the same offenses.  

Our recent decision in Taniguchi v. Schultz, 303 F.3d 950 (9th Cir.  2002)

controls.  We held that there is a rational basis for denying a § 212(h) waiver to

aggravated felon legal aliens but not to other aliens.  Id. at 957-58.  The order of

the district court is REVERSED.
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